MEMORANDUM

UN TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
WASH NGTON D. €. 20460

SEP 28 1987

SUBJECT: Procedures for Pre-Referral Settl enent of Asbestos
Denoliti on and Renovati on Cases

FROM Thomas L. Adans, Jr. (S gnature)
Assi stant Adm ni strator for Enforcenent
and Conpl i ance Monitoring

J. Oaig Potter (Signature)
Assi stant Adm ni strat or
for Air and Radi ati on

TO See Bel ow

V& appreciate your active devel opnent of asbestos denolition and
renovation cases for litigation. To reinforce the litigation
program we are establishing procedures designed to expand your
options for addressing the | arge nunber of violating asbestos
denolition and renovati on sources. These procedures shoul d enabl e
you, in many instances, to resolve a violation quickly and to
obtain a civil penalty without a nmajor commtnent of resources.

| nt r oducti on

Sources which violate the National Emssion Standard for Asbestos
require enforcenent action by EPA or a del egated State agency. A
| arge nunber of federal court actions have been fil ed agai nst
asbest os sources, particularly since the i ssuance of the asbestos
enforcenent strategy on April 6, 1984. Nearly one-third of al
new A ean Air Act cases referred to the Departnent of Justice in
the last two fiscal years have invol ved the asbestos regul ations.
These cases deal al nost exclusively with denolitions and

renovati ons, the nost preval ent sources of asbestos em ssions.

Notwi t hstanding this effort, the vast mgjority of asbestos
denolition and renovation violations inevitably are addressed
without judicial enforcenent. EPA and del egated State agencies
typically find violations at over 1000 sites a year, of which
about 5% becone the subject of judicial enforcenent. The rest are
handl ed t hrough i ssuance of a finding or notice of violation or
an admni strative order. A though sone State agenci es have
admnistrative penalty authority, nearly all of these actions are
taken wi thout assessnment of any penalties.
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To hel p you maintain or increase the high I evel of judicial

enf orcenent wi thout placing an undue strain on resources, we hope
to facilitate negotiation of a judicial consent decree prior to
referral of a matter for filing in court. By adhering to these
procedures, you may enter into pre-referral negotiations with a
hi gh degree of confidence that settlenments will be approved by
the Assistant Admnistrator for CECM ant the Assistant Attorney
Ceneral for Land and Natural Resources. If negotiations are
successful, you will be able to refer a "pre-settled" case to the
Departnment of Justice (DQJ) for the sinultaneous filing of a
conpl aint and | odgi ng of a consent decree in the appropriate
district court.

Pr ocedur es

After selecting a particular matter to try to resolve prior to
case referral, you should take the follow ng steps prior to
initiating negotiations:

1) Devel op a Regional position on a bottomline civil penalty
settl enent anmount in accordance with the asbestos denolition and
renovation civil penalty policy, issued on February 8, 1985.

2) btain concurrence in the bottomline penalty and ot her
settlenent terns from CECM and DQJ. The Region should forward its
recommendati on to the Associ ate Enforcenment Counsel in the Ar
Enforcenent Division (AED), as well as to the appropriate

Assi stant Chief of the Environnental Enforcenent Section at DQJ.
AED wi Il forward a copy of the recomrendation to the Stationary
Source Conpliance D vision in accordance w th established proce-
dures for consultation. The recomrendati on shoul d include a bri ef
description of the nmatter, including a discussion of any prior
viol ations and enforcenent history, and shoul d be acconpani ed by
a copy of the inspection report and any ot her docunentation of
viol ations, and a work sheet showi ng the cal cul ation of the
penalty settlenment figure. The basis for adjustnents of the
prelimnary deterrence anount (sumof benefits and gravity
conponents) nust be expl ai ned, e.g., financial information
supporting a penalty reduction based on ability to pay.

AED and the Assistant Chief at DQJ will indicate their
concurrence or nonconcurrence with the proposed action within 15
wor ki ng days of receipt of the naterials. Owce a consensus has
been reached, the Region nmay begin negotiations with the prospec-
tive defendants. The Region may fully negotiate a settl enent,
subject to final approval, w thout further consultation with AED
and DQJ so long as the negotiated penalty is at |east as nmuch as
the bottom|ine which has been established. Reductions in the

m ni num settl ement anount can only be nmade with the concurrence
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of AED and DQJ.

If negotiations are successful, please have the prospective

def endants execute a consent decree. A nodel consent decree is
attached and may be used as a basis for settlenment wthout con-
sultation wth CECM or DQJ. Conprom ses of substantive provisions
in the nodel decree nade during the course of negotiations nust
be cleared with CECM and DQJ.

The Region nust forward the original decree, once signed by the
conpany, to EPA Headquarters for the signature of the Assistant
Admni strator for Enforcenent and Conpliance Mnitoring. The
Regi on should also refer directly to the Departnent of Justice,
with a copy to CECM an abbreviated litigation report, including
a draft conplaint, and should indicate that the conplaint can be
filed upon recei pt of the signed consent decree fromEPA A nodel
conpl aint and an outline of an abbreviated litigation report are
attached. The nodel litigation report is consistent with the
“Model Litigation Report Qutline and Qui dance” (GwW48), January
30, 1986.

If a settlenment in principle is not reached within 60 days after
you initiate negotiations, the Region shoul d develop a referral
to DQJ for litigation. In such instance, the Region should
prepare a full litigation report, including a description of the
contacts between EPA and the prospective defendants.

In cases in which sonme but not all prospective defendants are
willing to settle, you should foll ow the gui dance in the asbestos
civil penalty policy regarding apportionment of the penalty anong
mul tiple defendants. If you successfully negotiate with sone
parties, a consent decree with those parties should be handl ed as
descri bed above and the matter should be referred to DQJ for
litigation against the remaining parties.

The success of this effort wll depend to a great extent o n
adherence to the civil penalty policy and to the nodel consen t
decree. A though the nodel decree provisions are intended a S
gui dance and not as requirenents, the Region should consult with
CECM and DQJ about any significant departures from the node I
provisions before nmaking coomtnents regarding them The Regio n
may generally negotiate independently of AED and DQJ if it stay S
w thin the bounds of the nodel and the bottomline penalty figure.
Al consent decrees nust still be signed by the AA for CECM and the
Assi st ant Attorney Ceneral, who retain approval authority
Therefore, the Region should continue to make appropri ate caveats

in their settlenent discussions.

VW are instituting these procedures on a trial basis. W wll
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reeval uate the programin approxi mately one year and determne if

any

nodi fi cati ons are needed.

Questions regarding this matter should be directed to Elliott
Gl berg of the Alr Enforcenent D vision at FTS 382-2817.

At t achnent s

Addr esses:

Regi onal Admnistrators

Regions |-X

Regi onal Counsel s

Regions |-X

Al r and Waste Managenent Division Drector
Region |1

A r Managenent D vision Directors

Regions I, IIl, and I X

Air and Radiation D vision Drector

Regi on V

Air, Pesticides, and Toxi cs Managenent Division Drectors
Regions IV and VI

Alr and Toxics Dvision Drectors

Regions VI, VI, and X

CC:

John S. Seitz, Drector
Stationary Source Conpliance D vision

Davi
Envi

d Buente, Chief
ronnment al Enforcenent Section

Department of Justice

Scott Fulton, Assistant Chief

Envi

ronnment al Enforcenent Section

Department of Justice

Qutline
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Model Abbreviated Litigation Report
Asbest os Denolition/ Renovation Cases
| . Cover Page
Region, statute involved (dean Air Act), judicial district
Nanme and address of defendants
Nanme and address of facility denolished or renovated

Regi onal contacts (progranilegal)

m o O w »

Stanp date Region refers report
II. Table of Contents
I1'l. Description of Case

A Indication that case has been pre-settled and that conplai nt
shoul d be filed concurrently with | odging of consent decree

B. Brief description of denolished or renovated facility and of
each defendant, including state of incorporation and princi pal
pl ace of business, agent for service of process, |egal counsel
(if any), and identity of defendants by role, e.qg., owner of
facility, primary denolition contractor, subcontractor for
asbestos renoval, etc.

C. ldentity of other potential defendants who are not parties to
consent decree

D. Brief description of alleged violations, with citations to
inspection report if useful, including dates and duration of
vi ol ati on

E. Reason violations cited in inspection report are not included
(i f applicable)

V. Statutory Bases of Referral

A Applicable statutes and cross-nedi a coordi nation ( e.qg., if
asbestos waste material requires cleanup)

B. Enforcenment authority; jurisdiction and venue

V. Enforcenent H story of Defendant and Pre-referral Negotiations



A Chronol ogy of contacts with defendants regarding viol ations

whi ch are subject of consent decree, including admnistrative
orders and findings of violations

B. Summary of pre-referral negotiations

C Contacts with defendant by State or |ocal agencies and actions
taken; indication of whether programis del egated to State and,

if so, why EPA is taking enforcenent action, e.g., State request,
i nadequate State penalty

D. Prior Enforcenent H story of Defendants

D scussion of any prior enforcenent against any defendant by EPA
or delegated State or |ocal agency, if known

| ndi cati on of sources consulted for information - e.q., COS
nati onal contractor registry, internal Regional tracking system

VI. Injunctive Relief
Summary of injunctive relief provisions in consent decree
ViI. GQvil Penalties

I ndication of civil penalty provision in consent decree (penalty
wor ksheet shoul d be an attachnment to litigation report)

Basis for adjustnents in prelimnary deterrence anmount (or refer
to worksheet if discussed there)

VII. Mjor |Issues
D scussion of issues of national or precedential significance
| X. Significance of Referra
Justification for referral e.qg. , Agency priority, Regiona
initiative, previous violations by defendant
X Attachnents

I ndex to attachnents

A

B. Draft conpl ai nt

C. Signed consent decree
D

Docunent ation of violations - inspection report, etc.



E. Settlenent penalty worksheet

F. Financial information if penalty reduced based on ability to
pay

UNI TED STATES DI STR CT COURT - M DDLE DI STR CT GF LQU SI ANA

UNI TED STATES OF AMERI CA, PLAI NTI FF,

V.

AVALGAVATED PRCPERTY OMNERS, | NC., and
XYZ DEMCOLI TI ON CONTRACTCRS, | NC DEFENDANTS.

QOVPLAI NT

The United States of Anerica, by and through its undersigned
attorneys; by authority of the Attorney General of the United
States and at the request of the Admnistrator of the United
States Environnental Protection Agency ("EPA’), alleges as
foll ows:



| NTRODUCTI ON

1. This is a civil action agai nst Defendants Anal gamated Property
Omers, Inc., and XYZ Denolition Contractors, Inc. for injunctive
relief and civil penalizes pursuant to Section 113(b) of the
GQean Ar Act (the "Act"), 42 U S. C 87413(b), £or violations by
def endants of the National Em ssions Standards for Hazardous Air
Pol lutants ("NESHAP') for asbestos, promul gated under Sections
112 and 114 of the Act, 42 U S.C 887412 and 7414 codified at 40
CFR Part 61, Subpart M

JUR SDI CTI ON AND VENUE

2. This Court has jurisdiction over the subject matter of this
action pursuant to 28 U S.C 881331 , 1345 and 1355, and Section
113(b) of the Act, 42 U S. C 87413(b).

3. Venue is proper inthis judicial district under Section 113(b)
of the Act, 42 U S.C 87413(b), because the violations occurred
inthis district [and Defendants have their principal places of
business in this district.]

4. Notice of the comrencenent of this action has been given to
the State of Louisiana Departnment of Environmental Quality as
required by 42 U S . C 87413(b).

DEFENDANTS

5. Defendant Anal gamated Property Oaners, Inc., (APO is a
corporation organi zed under the |law of the State of Del anare.
APO is authorized to do business in the State of Louisiana. APO
owns the facility where the violations took place.

6. Defendant XYZ Denolition Contractors, Inc. (XYZ) is a
corporation organi zed under the laws of the State of Loui siana.
Its principal place of business is Shreveport, Louisiana. XYZ is
engaged in the business of denolition and renovati on of buil di ngs
and denolished the facility where the violations took place.

7. Defendants each were, at all tinmes relevant hereto, an "owner
or operator"” of a denolition operation as that termis defined in
Sections 111(a)(5) and 112(a)(3) of the Act, 42 U S.C
887411(a)(5) and 7412(a)(3), and 40 CF. R 861.02 and 61. 141

8. Each of the Defendants is a "person” w thin the neaning of
Section 302 of the Aean Air Act, 42 U S. C 87602(e).



STATUTCRY AND REGU ATORY BACKGROND

9. Section 112(b) of the Act, 42 U S.C 87412(b), requires the
Adm ni strator of EPA (the "Admnistrator”) to publish a list of
air pollutants that he determnes are hazardous ("hazardous air
pol lutants"”) and to prescribe an em ssion standard for each such
pol lutant. These em ssion standards are known as the Nati onal
Em ssions Standards for Hazardous Air Pollutants ("NESHAP').

10. Section 114(a) of the Act, 42 U S.C 87414(a), authorizes the
Adm ni strator to require any person who owns or operates any

em ssion source or who is subject to any provision of the Act to
provide infornation to the Admnistrator for the purpose of
determ ni ng whet her any person is in violation of the Act or to
carry out any provision of the Act. [Appropriate if alleging a
notice violation.]

11. Pursuant to Section 112 (b) of the Act, 42 U S.C 87412(b)
the Adm ni strator designated asbestos as a hazardous air
pol l utant and pronul gated the asbestos NESHAP. The asbest os
NESHAP i ncl udes regul ati ons governi ng the em ssion, handling and
di sposal of asbestos during denolition and renovati on of
asbestos-containing facilities.

12. Pursuant to Sections 112 and 114, the adm nistrator has
pronul gated requirenents that the owner or operator of subject
denolition or renovation operations provide witten notice prior
t o comrenci ng t he work.

13. 40 CF. R 861.141 defines "denolition" as “the wecking or
taki ng out of any | oad-supporting structural nenber of a facility
together with any rel ated handl i ng operations.”

14. 40 CF. R 861.145(a) states that 40 C F. R 8861. 146 and

61. 147, apply, with exceptions not relevant to this action, to
each owner or operator of a denolition operation if the anount of
friable asbestos nmaterials in a facility being denolished is at
least 80 linear nmeters (260 linear feet) on pipes or at |east 15
square neters (160 square feet) on other facility conponents.

15. 40 CF. R 861.146 requires each owner or operator of a
denolition operation where there is the regul ated anount of
asbestos to provide the Admnistrator of EPAwith witten
notification of intention to denolish or renovate, setting forth
specified information, at |east 10 days prior to the comrencenent
of the operation. Timely, conplete, and accurate notices of
denolition operations permt EPA to conduct efficient,
unannounced i nspections to ensure that work practice standards to
prevent em ssions of asbestos are being net. Such notices are
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particularly inportant due to the short duration of nost
denolition operations. [If EPA has del egated NESHAPS programto
State, and if that delegation indicates that notice is to be
given to the State rather than EPA, add expl anatory paragraph].

16. 40 CF. R 861.147, in relevant part, requires each owner or
operator to conply with certain work practices to prevent
em ssion of particulate asbestos nmaterial to the outside air.

17. 40 CF. R 861.152(b) requires each owner or operator to
"di scharge no visible emssions to the outside air during the
col l ection, processing (including incineration), packagi ng,
transporting or deposition of any asbestos-containing waste
material generated by the source...”

18. Section 112(c) of the Aean Air Act, 42 U S.C 87412(c),
prohibits the emssion of any air pollutant to which a NESHAP
applies, fromany stationary source, in violation of such NESHAP.
Nonconpl i ance with a NESHAP is a violation of Section 112(c)of
the Act.

NESHAPS VI AQLATI ONS

19. At sone tine prior to March 17, 1987, Defendant APO hired
Def endant XYZ to denolish a scotch tape store | ocated at
1000 Main Street, Plain Dealing, Louisiana ("the facility").

20. On or about March 17, 1987, Defendants engaged in denolition
activities at the facility. Said activities involved the
denolition of a building containing friable asbestos material as
defined in 40 CF. R 861.141

21. The buil ding bei ng denol i shed contained a quantity of friable
asbestos material in excess of 80 |linear neters on pipes or 15
square neters on other facility conponents, and therefore the
operati on was subject to the asbestos NESHAP, 40 C F. R 861. 140

et seq.
FIRST A MFOR RELI EF

22. Paragraphs 1 through 21 are realleged and i ncorporated herein
by reference.

23. Defendants failed to provide prior witten notice of
intention to denolish the facility, in violation of 40 CF. R
861. 146 and Sections 112(c) and 114(a)(1)(B) of the Aean Ar
Act, 42 U S . C 87412(c) and 87414(a)(1)(B).
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SECOND A A M FOR RELI EF

24. Paragraphs 1 through 21 are real |l eged and i ncor por at ed
herei n by reference.

25. On or about March 17, 1987, Defendants failed to renove
friable asbestos nmaterials fromthe facility before dismantling
or wecking activities began, in violation of 40 CF. R
861.147(a) and Section 112(c) and (e) of the dean Air Act, 42
U S C 87412(c) and (e).

THRD QA MFCOR RELI EF

26. Paragraphs 1 through 21 are realleged and i ncorporated herein
by reference.

27. Defendants did not ensure that the friable asbestos nateri al
remai ned wet until collected for disposal, in violation of 40

C F.R 861. 147(e) and Section 112(c) and (e) of the Aean Ar
Act, 42 U S C 87412(c) and (e).

FOURTH CLAI M FCR RELI EF
28. Paragraphs 1 through 21 are incorporated herein by reference.

29. Defendants discharged visible emssions to the outside air
during the collection, processing, packaging, transporting, or
deposition of asbestos-containing waste material generated at the
facility. The defendants failed to use one of the di sposa

nmet hods specified in 40 CF. R 8152(b)(1), (2), or (3), thereby
violating 40 CF. R 8152(b) and Section 112(c) and (e) of the
Act, 42 U S C 87412(c) and (e).

RELI EF REQUESTED

30. Section 113(b) of the Aean Air Act, 42 U S C 87413(b),

aut hori zes the Admnistrator of EPA to commence a civil action
for injunctive relief, or for the assessnent of a civil penalty
of not nore than $25, 000 per day of violation, or for both,
whenever any person violates Section 112(c), (e), and
114(a)(1)(B) of the dean Air Act, 42 U S. C 87412(c), (e), and
§7414(a) (1) (B)

31. Unless restrained by an Oder of this Court, Defendants
may continue to violate the Aean Air Act, 42 U S C 87401 et
seq. , and the asbestos NESHAP, 40 CF.R Part 61, subpart M

WHEREFCRE, plaintiff, Wnited States of Anerica, respectfully
prays that this Court:
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a. Enjoin each of the defendants fromfurther violations of the
Qean Ar Act and the asbestos NESHAP, 40 CF. R Part 61;

b. Assess civil penalties of $25,000 for each day of each
viol ation by each defendant for violations of EPA s regul ati ons
and the Aean Air Act;

c. Anvard plaintiff its costs and di sbursenments in this action;
and

d. Gant such other and further relief as this Court nmay deem
just and proper.

Respectful ly submtted,

Assi stant Attorney General

Land and Natural Resources D vision
U S. Departnent of Justice

Washi ngton, D.C 20530
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UN TED STATES D STR CT COURT
FOR THE M DDLE DI STR CT OF LQU SI ANA

UNl TED STATES CF AMER CA,
Plaintiff,

V.

ANVALGANVATED PRCPERTY OMERS, | NC
and

XYZ DEMOLI TI ON CONTRACTCRS, | NC.,

Def endant s

OONSENT DECREE

Plaintiff, United States of Anerica, on behalf of the United
States Environmental Protection Agency, ("EPA"), having filed a
Conpl aint alleging violations of the National Em ssion Standard

for Hazardous Air Pollutants ("NESHAP') for asbestos, codified at
40 CF.R 861.140 et seq., and the AQean Air Act, 42 U S.C 87401
et seq. , and requesting pernmanent injunctive relief and civil
penal ti es;

And Defendants having duly filed an Answer denying the clains of
the plaintiff; [if appropriate]

And Plaintiff and Defendants having agreed that settlenent of
this actionis in the public interest and that entry of this
Consent Decree without further litigation is the nost appropriate
nmeans of resolving this action, avoiding protracted litigation
costs and expenses;

And Plaintiff and Defendants having noved this Court to enter

this Consent Decree, subject to the provisions of 28 CF. R
850. 7,
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NOWN THEREFORE, before the taking of any testinony, upon the

pl eadi ngs, wi thout adjudication of any issue of fact or |aw, and
with no finding or admssion of liability against or by

Def endants, and upon consent of the parties to this Consent
Decree, it is hereby O dered, Adjudged, and Decreed as foll ows:

.
JUR SDI CTI ON

This Court has jurisdiction over the subject matter of this
action under 28 U S.C. 881331, 1345, and 1355, and 42 U S.C
87413(b) and over the parties consenting to this Consent Decree.
Venue is proper in this Court. The Conplaint states a clai mupon
which relief may be granted agai nst Def endants.

.
DEFI N TI ONS AND PARTI ES

A "Defendants" shall mean Anal ganated Property Oaners, Inc., and
XYZ Denolition Contractors, Inc.

B. "Plaintiff" shall nean the United States of America and the
United States Environnental Protection Agency.

C. Terns used in this Consent Decree which are defined in 42
US C 87412(a), 42 U S.C 87602, 40 CF.R 861.02, and 40 CF.R
861. 141 shall have the neani ngs contai ned herein.

L.
APPLI CABI LI TY

A The undersi gned representatives of each party to this Consent
Decree certifies that he or she is fully authorized by each party
whom he or she represents to enter into the terns and conditions
of this Decree, and to execute and legally bind that party to it.

B. The provisions of this Consent Decree shall apply to and be

bi ndi ng upon the Defendants, as well as their officers,
directors, agents, servants, enployees, successors, and assigns,
and all persons, firns and corporations having notice of this
Consent Decree and who are, or will be, acting pursuant to this
Consent Decree, or on behalf of, in concert with or in participa-
tion with the Defendant to this action in furtherance of this
Decr ee.

C. The provisions of this Consent Decree shall apply to all of
Def endant APO s facilities in all states, territories, and
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possessions of the United States of Anerica.

D. The provisions of this Consent Decree shall apply to all of
Def endant XYZ' s denolitions or renovations in all states,
territories, and possessions of the United States of Anerica.

E. Defendants shall condition any and all contracts for
denolitions or renovations subject to this Decree during its
effective period on conpliance with the terns of this Decree.

V.
COVPLI ANCE PROGRAM

A Defendants shall hereafter conply with the requirenents of the
Nati onal Em ssion Standards for Hazardous Air Pollutants ( NESHAP)
for asbestos in 40 CF. R 861.140 et seq. Defendants shal
submt witten notification for denolition or renovation
operations to be postnarked or delivered at |east ten (10) days
bef ore each denolition or renovation begins if the anount of
asbestos is as stated in 40 CF. R 861.145(a), or at least twenty
(20) days before each denolition or renovation begins if the
amount of asbestos is as stated in 40 CF. R 861. 145(b).

B. In the case of an energency renovation as defined in 40 CF. R
861. 141, Defendants shall provide witten notice to the
appropriate EPA regional office and the appropriate del egat ed
state or local air pollution control agency as early as possible
prior to the comrencenent of any renovation operation involving
asbestos. [ Qptional ]

C. Defendant XYZ shall, on and after the date of entry of the
Consent Decree, inplenent the office procedures set forth in
Attachment 1 to this Consent Decree to ensure conpliance with the
notice requirenents for denolition and renovation operations
subject to the asbestos regul ations, and shall use the
notification format set forth as Attachnents 2 and 3 to conply
with this Consent Decree. [Qptional, but suggested if there have
been notice violations. Sec Attachnments 1-3 of PC&J decr ee,
attached as Exhibit B, as nodified.]

D. All notifications required by this Consent Decree shall be
sent by certified nail or hand delivered to the appropriate EPA
Regi onal office and the appropriate del egated state or local air
pol lution control agency. Defendants shall naintain records of
said notifications together with proof of nailing by certified
mai |l for the duration of this Decree.

E. This Consent Decree in no way affects 1) the Defendant's
responsibility to conply with any State, Federal or |ocal |aws or
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regul ations or any Order by the GCourt, including conpliance with
all applicabl e NESHAPS requirenents; and 2) enforcenent of any
such NESHAP requi renents nmade applicable by reason of any
revision of the Aean Air Act and its inplenenting regul ati ons.

[ Otional provisions. Sections I-111, "Notification", "Asbestos
Control Program', and "Asbestos Training Prograni, attached, are
recommended as targets for settlenment with contractors where
appropriate, such as multiple violations or situations in which
the contractor has a | arge, nunber of work crews and i nadequate
central i zed nmanagenent of them ]

V.
AML PENALTY

Def endants shall pay a total civil penalty of $ ( penalty in
accord with penalty policy ). Said paynent shall be in ful
satisfaction of Plaintiff’s clains agai nst defendants for the
violation alleged in the Conplaint in this action. Paynent shal
be nade by cashier's or certified check payable to "Treasurer of
the United States of America" and tendered within 30 days after
final entry of this Decree to the United States Attorney for the
Mddle Dstrict of Louisiana, [Address]. Defendants shall send a
copy of the check to the Ofice of Regional Counsel [Address],
and to the Land and Natural Resources D vision, U S. Departnent
of Justice [Address]. dvil penalty paynments under this decree
are not tax deducti bl e.

[ Otional provisions. Sections |IV-M, attached, are recomrended
if it is necessary to provide for an installnent schedule for
paynment of civil penalties. An installmnment approach is
appropriate only if defendants denonstrate that a | unp sum
paynment is financially infeasible.]

V.
OONTRACTOR DEBARVENT AND SUSPENS| ON

[ Otional provision. Section VII attached, may be a useful

negoti ating tool against contractors which do business with the
Federal governnent. However, the Ofice of |Inspector Ceneral,
Suspensi on and Debarnment Branch (FTS 475-3960) shoul d be
consulted prior to nmaking any conm tnents regardi ng suspensi on or
debar nent proceedi ngs. |

V.
STI PULATED PENALTI ES

[At a mninmum should apply to violations of specific injunctive
relief, such as training programor asbestos control program]
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A Defendant XYZ shall pay stipulated penalties of $ per day
per violation of any provision of Sections of this Consent
Decr ee.

B. All paynents of stipulated penalties shall be nmade within
thirty (30) days of the date of nonconpliance by cashier’s or
certified check nade payable to the "Treasurer of the United
States” and nmailed to the United States Attorney [Address]

D strict of Louisiana. A copy of the letter forwardi ng such
check, together with a brief description of the nonconpliance,
shall be nmailed to the Ofice of Regional Counsel, [Address] and
the Land and Natural Resources D vision, U S Departnent of

Justi ce.

C. Nothing contained herein shall be construed to prevent or
[imt the rights of the plaintiff to obtain any other renedy,
sanction, or relief which nay be available to it by virtue of
Defendant’s failure to conply with this Consent Decree, the O ean
Alr Act, or the asbestos NESHAP.

VI,
FORCE NVAJEURE

[Otional - may be inserted if demanded by Defendants. Section
VIIl attached is recommended. ]

I X
TERM NATI ON

This Consent Decree shall termnate 3 years fromthe date of its
entry, provided the Defendant has conplied with its terns,

i ncluding the paynment of any accrued stipul ated penalties. The
United States shall have the right to seek extension of this
period in the event of any violation of the Decree. The Court
wll retain jurisdiction over this matter to enforce the provis-
ions of this Decree.

X
PUBLI C NOTI CE

Each party consents to entry of this Consent Decree, subject to
the public notice and comment requirenents of 28 CF. R 850.7.

X1,
QO5TS

Each party shall bear its own costs.
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For Plaintiff - United States of Anerica:

Dat ed:
Assi stant Attorney General
Land and Natural Resources D vision
United States Departnent of Justice
Assi stant Adm nistrator for Dat ed:
Enf or cenent and Conpl i ance Monitoring
United States Environnental Protection
Agency
Dat ed:

Assistant United States Attorney,
Mddle Dstrict of Louisiana
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Dat ed:

Trial Attorney

Land and Natural Resources D vision
Envi ronment al Enf orcenent Section
United States Departnent of Justice

Dat ed:

For Defendant XYZ Denolition
Contractors, Inc.

Dat ed:

For Defendant Anal gamated Property
Omners, Inc.

ENTRY OF THE COURT

Judgnent entered in accordance with the foregoi ng Consent Decree
this day of , 1987.

BY THE OOURT:

United States District
Judge

Mbdel Consent Decree
Opti onal Provi sions

| . NOTI FI CATI ON

The notification provisions of this paragraph are in addition to,
and are not a substitute for, the notification provisions of 40
C.F.R 861. 146.

A Until the termnation of this decree, XYZ Denolition agrees to
do the follow ng regarding any denolition and/ or renovation
project it undertakes, regardl ess of whether asbestos material is
i nvol ved, where the dollar anmount of XYZ s initial contract
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exceeds $75,000.00 in either cash or services rendered.

1. XYZ Denolition will notify the Environnental Protection Agency
(hereinafter called "EPA") and the corresponding or rel evant
State/local environnental agency of the denolition/renovation
activity by XYZ

2. Notifications made pursuant to Paragraph |I(A) (1) shall include
the information specified in 40 CF. R 861.146(c) and shall be
submtted at |least twenty (20) days prior to the commencenent of
the renovation and/or denolition work by XYZ or contractors hired
by it to performrenovation and/or denolition work. The
notification to the EPA shall be sent via certified nail to the
United States Environnental Protection Agency, [Address].

3. In addition to the information required by 40 CF. R
861. 146(c), each notification shall include:

(1) The nane and position of the person responsible for
supervising all work involving asbestos-containing nateri al

(AQV) .

(2) The name, address, tel ephone nunber and contact person of the
firn(s) which will transport any asbestos-containing waste from
the site.

(3)A description of the procedures and equi pnent to be used to
prevent visible emssions of asbestos-containing material, and to
decont am nat e wor kers.

(4) A description of the location and anount of ACMin the
facility to undergo renovation or denolition

(5) The name of the person who determ ned whet her asbest os-
containing naterial (ACM was located at the site and the basis
on whi ch such determ nati on was nade.

B. XYZ shall also include the information specified in Paragraph
I (A)(3) in notifications submtted pursuant to 40 CF. R 861. 146
concerning renovation/denolition projects involving asbestos
where the value of the initial contract is |ess than $75, 000. 00
in cash or services rendered.

C. The notice provisions of this Consent Decree do not elimnate
or nodify any obligation of XYZ to give notice to any state or
| ocal agency.

1. ASBESTGS CONTRO. PROGRAM
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A Wthin sixty (60) days after final entry of this Decree by the
Court, XYZ shall devel op or have devel oped an asbestos control
program (ACP). This plan will detail XYZ s procedures for
conplying with the Asbestos NESHAP, 40 CF. R, Part 61, Subpart

M It also shall include procedures governing submttal of
notifications required by this Decree.

B. As part of the ACP, XYZ shall designate an Asbestos Program
Manager (APM and an alternative APM The APMw || have the
follow ng duties and responsibilities:

1. Managing all asbestos control programactivities, including
t he asbestos training programfor XYZ

2. Acting as the prinmary |iaison between XYZ and EPA and/or any
state/local air pollution control agency. The APMshall be
responsi bl e for ensuring that EPA and the appropriate state/l ocal
air pollution agency receives the proper notification.

3. Ensuring that each site is inspected prior to submttal of the
notification discussed above to determne whether ACMis present.

4. Ensuring that decontamnation facilities are avail abl e,
equi pped, and used at each job site involving renoval of ACM

5. Maintaining any records of any landfill receipts and reports
of anal yses perforned on sanples taken to determne the presence
of ACM

C. The president of XYZ will be responsible at all tinmes for the
APM s performance of his duties.

D. At each denolition and renovation project involving ACM XYZ
shal | designate site-asbestos-supervisors who shall either be or
who shall report to the ACM XYZ shall have the right to
designate different individuals as asbestos supervisor at a
particular site on a day-to-day basis.

1 Each site-asbestos-supervisor shall have the primary
responsi bility for managing all asbestos activities at the work
site.

2. The site-asbestos-supervisor will be the prinmary contact

t hrough whi ch any enpl oyee at the site involved w th asbestos
renmoval shall receive guidance and instructions.

3. The site-asbestos-supervisor shall be the primary |iaison

bet ween EPA and/or state/local inspectors and on-site enpl oyees.
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4. The site-asbestos-supervisor shall imrediately correct any
viol ations of the Asbestos NESHAP he discovers. If an inmmediate
remedy is not possible, the supervisor shall stop all asbestos
renmoval activities until the violations are corrected.

5. The site-asbestos-supervisor shall have a copy of the witten
notification for that site in his possession while on-site.

E. XYZ shall take all reasonable steps to see that the enpl oyees
engaged in renoval, handling, and transporting activities foll ow
all practices and procedures | earned during the Asbestos Training
Program (di scussed in Section IV) and any witten and/or oral
instructions provided by the APM and/or the job site asbestos
super vi sor.

F. XYZ shall develop witten Asbestos Policies and Procedures.
The procedures shall address all of the requirenents listed in
this docunent and responsibilities of the APM supervisors and
enpl oyees. The policy shall provide that workers are encouraged
to report any violations of the programor any Asbestos NESHAP
(40 CF.R Part 61, Subpart M to the Asbestos Program Manager or
t he site-asbestos-supervisor. The procedures shall detail how
ACMis to be renoved at a site facility and how ACMis to be

di sposed of .

1. These procedures shall be given to each enpl oyee and
supervi sor involved with asbestos activities.

2. These procedures shall be periodically reviewed by the APM and
XYZ conpany officers and revised if necessary, based upon changes
in the regul ations, devel opnent of new renoval techniques or any
ot her reason necessary to ensure that all requirenents are

addr essed.

G XYZ shall submt its ACP to EPA for review and approval within
seventy-five (75) days of the date this Decree is approved and
entered as an order of the Court. If EPA requires changes in the
ACP, EPA's comments shall thereafter be incorporated.

I11. ASBESTGS TRAI NI NG PROGRAM

A XYZ shall devel op and inpl enment an Asbestos Trai ning Program
(ATP) for all conpany enpl oyees engaged in actual asbestos
renmoval , handling, transportation and disposal activities, al

f orenen/ supervi sors of asbestos activities and an Asbest os
Program Manager (APM and an alternate as of the effective date
of this Decree.

B. XYZ has chosen and will hire [trainer acceptable to EPA] to
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provide the ATP for the persons identified in Paragraph 111(A).
The ATP offered by [trainer] will consist of its regular "Wrker
Trai ning" course plus all requirenents of the Asbestos Control
Program described in Paragraph Il of this Decree. This course
will cover, at a mninum information concerning the background
of asbestos; federal, state and city regul ations; nedi ca
surveillance, health effects of asbestos, worker protection, air
sanpl ing and general and special work practices. XYZ will ensure
that the course devotes at |east three hours to actual asbestos
renmoval techni ques required by the Asbestos NESHAP , 40 C F. R
Part 61, Subpart M

C XYZ will inplement the ATP within 45 days of the entry of this
Decree by the Court.

D. One year fromthe effective date of this Decree, XYZ w |l
provide the training programidentified in Section Il (B)of this
Decree to enpl oyees engaged i n actual asbestos renoval, handling,
transportation and di sposal activities who were hired by XYZ
after conpletion of the initial training program XYZ nust
conplete this training programw thin 15 nonths of the effective
date of this Decree.

E. Wthin 15 days of the training progranmis conpletion, XYZ nust
submt satisfactory evidence fromthe person who conducts the
training programthat each enpl oyee required above to be trained
has successfully conpl eted the ATP. The subm ssions shall be
sent by certified nail to the United States Environnental
Protection Agency, [Address].

V. AV L PENALTY

A Defendant shall pay a total civil penalty payment of $

in install nments together with interest by cashier’s or
certified check payable to "Treasurer, United States of America"
and sent by registered nail to the United States Attorney

[ Address] according to the foll ow ng schedul e.

1) $ shal|l be paid within days of final entry of
this consent decree.

2) $ shal|l be paid within days of final entry of
this consent decree, together with accrued interest at the
specified rate.

3) Ec.

B. Interest shall accrue upon the unpaid bal ance at a rate equa
to the coupon issue yield equivalent (as determned by the
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Secretary of the Treasury) of the average accepted auction price
for the last auction of 52-week U S. Treasury bills settled
imredi ately prior to the tine of the preceedi ng paynent and shal
be included in each subsequent paynent under the schedul e of
paynments set forth in subparagraphs A(2) and (3), above.

Interest shall be conputed from[time of first paynment]. Thirty
(30) days prior to the paynents described in A(2) and (3), above,
the US Attorney’s Ofice shall send a statenment of interest due
and owi ng for the upcom ng paymnent.

C. The civil penalty paynents nmade under this Consent Decree are
not tax deductible. Upon final entry of this Consent Decree, the
United States shall be deenmed a judgnent creditor for purposes of
enforcenment of this Decree.

V. ACCELERATI ON OF PAYMENTS

A If the Defendant: (1) fails to nmake any paynent in the tine
specified under this Consent Decree, or (2) files a voluntary
petition in bankruptcy under the Bankruptcy Code of the United
States, or (3) is adjudicated as bankrupt under such Code, or (4)
is the subject of a petition filed in federal or state court for
the appoi ntnent of a trustee or receiver in bankruptcy or

i nsol vency, or (5) makes a general assignment for the benefit of
creditors, then on the occurrence of any such conditions, at the
option of the United States, the entire bal ance of the principal
amount of civil penalty, together with all accrued interest at
the rate specified above in paragraph B of Section IV of this
Consent Decree, shall becone i medi ately due and payabl e.

Def endant shall also be liable for attorneys’ fees and costs
incurred by the United States as a result of the inplenentation
of this accel eration provision.

B. Wthin five (5) business days after Defendant becones aware of
an occurrence of any of the events or conditions described in
subpar agraph V(A) (2)-(5) above, the Defendant shall give
imrediate witten notice to the U S Environnental Protection
Agency, [Address] and to the United States Attorney [Address] by
certified first class mail, postage prepaid.

VI . GQUARANTY
See Exhibit A attached hereto.

VIT. CONTRACTCR DEBARVENT AND SUSPENS| ON

It is the policy of the Environmental Protection Agency (EPA) to
do business only with responsible contractors. EPA contends it
has the authority to debar or suspend irresponsible contractors
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from EPA- assi sted, indirect procurenent under 40 C F. R 832. 1000,
et seq. and fromdirect Federal procurenent under 48 C F. R
89.400, et seq. of the Federal Acquisition Regul ation.

EPA agrees that it will not institute debarnment or suspension
proceedi ngs agai nst the Defendant based on the violations that
underlie this Consent Decree as |ong as the Defendant conplies
with the terns and conditions of this Consent Decree. |If EPA
determnes, after appropriate notice and an opportunity for a
hearing pursuant to 40 C F. R 832. 100, et seq. and 48 CF.R
89.400 et seq., that Defendant had breached the terns and
conditions of this Consent Decree, then Defendant agrees that
such breach nmay constitute a cause for debarnent or suspension.
In such case, if EPAinitiates a debarnent or suspension action,
it may cite the violations which gave rise to this Consent Decree
as causes for debarnent or suspension, in addition to the

viol ations of the Consent Decree.

VI, ECORCE NAJEURE

If any event occurs that causes or may cause delays in the
conpletion of the activities described herein, XYZ shall wthin
five days of its |learning of such event notify the United States
inwiting of the delay or anticipated delay, describing in
detail the precise cause or causes of the delay, the anticipated
length of the delay, the nmeasures taken and to be taken by XYZ to
prevent or mnimze the delay and the tinme-table by which these
nmeasures will be inplenented. XYZ will adopt all reasonable
neasures to avoid or mnimze any such delay. If the United
States and XYZ agree that the delay, or anticipated delay, has
been or will be caused by circunstances entirely beyond the
control of XYZ and agree on the length of the delay, the tine for
performance hereunder will, with Court approval, be extended for
a period equal to the delay resulting fromsuch circunstances. |f
the United States and XYZ do not agree that the delay, or

antici pated del ay, has been or will be causes by circunstances
entirely beyond the control of XYZ and/or do not agree on the
length of the delay, XYZ may submt the matter to the Court for
resolution. In any such proceedi ng, XYZ shall bear the burden of
denonstrating that the delay or anticipated del ay, has been or
wi Il be caused by circunstances entirely beyond its control and
of the necessity of the proposed | ength of the delay. I|ncreased
costs or expenses associated with inplenmentation of the
activities required by this Consent Decree and changes in
econom c circunstances of the defendants shall not be consi dered
ci rcunst ances beyond the control of the defendants. XYZ shall be
entitled to the benefits of this paragraph only if XYZ has given
the notice of the delay or anticipated delay as set forth above
in this paragraph.
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Quaranty of Paynent By | ndorsers

1. In consideration of the paynent schedule set forth in Section
VI, , Part A of the consent decree filed in United States v.

P.C&J. Gontracting Co., Inc. , Gvil Action No. CB84-4141
(Northern District of lowa) (“hereinafter the Decree”) the
undersi gned indorsers jointly and severally unconditionally
guaranty the payment of a $105,000 civil penalty, together with
interest at the rate specified in Section VI, Part B of the
Decree, and all costs, expenses, and attorney’s fees incurred in
the collection of said civil penalty.

2. As paynments are nmade pursuant to the paynent schedul e set
forth in Section VI, Part A of the Decree, the United States
agrees to reduce indorsers’ obligation and guarantee accordingly.

3. Indorsers’ liability, is independent of any other guarantees
bet ween I ndorsers and any other parties' guarantees.

4. This guarantee is binding upon the Indorsers, their heirs,
personal representatives, and assigns.

5. Indorsers waive any presentnent, demand, protest, and notice
of di shonor associated with this guarantee.

Kreso P. Beznali novi c,
individually and as Vi ce President
of PC& Contracting Co., Inc.

26



Nerina Bonic, wife of Kreso

P. Beznal i novi c, individually,

and as President of PC& Contracting
Co., Inc.

Sworn to and subscribed to, after presentation of photographic
identification of above-undersigned indorsers, before ne this
day of , 1986.

_(signature)
Not ary Republic

EXHBITB
TO ALL OFFI CE PERSONNEL

E. P. A NOTI FI CATI ON PROCEDURE FOR ALL DEMOLI TI ON AND RENOVATI ON
JCB | N\VALVI NG

ASBESTCS REMOVAL

In order to nmeet strict conpliance with EPA notification
requirenents, the follow ng procedure in nowin effect and is to
be followed for all denolition and renovation jobs. Not e t hat
one of the two notification forns (see attached) nust be
conpleted prior to beginning any denolition or renovation
activity. The choice of the appropriate formw || depend on the
quantity of asbestos present.

1) On a demolition or renovation job involving the stripping or
removal of |ess than 260 |inear feet of asbestos nmaterial on
pipes and less than 160 square feet of asbestos nmaterial on
ducts, boiler tanks, reactors, turbines, furnaces, or structural
menbers, the TWENTY DAY NOTI CE formwi || be used. [t must be
post marked or delivered at |east twenty (20) days before
denolition or renovation or any associated stripping or renoval
of asbestos material begins.

2) On a denolition or renovation job involving the renoval of at
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| east 260 linear feet of asbestos material on pipes or at | east
160 square feet of asbestos material on other facility
conponents, a TEN DAY NOTI CE FORM wi || be used. It nust be
post marked or delivered at least ten (10) days before denolition

or _renovation or any associated stripping or renoval of asbestos

mat eri al beqi ns.

3) The original of the appropriate notification docunment shall be
sent to the proper state agency or |local air pollution control
agency. A copy of the sane notice shall be sent to the
appropriate US EPA office. A copy of each docunent sent shall be
kept in the job file.

TVWENTY DAY NOTI FI CATI ON O ASBESTOS REMOVAL ACTI VI TI ES
PURSUANT TO 40 C F.R  861. 146
(See original)

TEN DAY NOTI CE OF ASBESTCS REMOVAL ACTIVI TI ES
PURSUANT TO 40 C. F. R 861. 146
(See original)
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